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view of one who is able to draw the diagram of social evolution in a series 
of great though by no means simple or symmetrical curves. The subjects 
treated in this part are the Evolution of Social Structures, Social Integration 
and Differentiation, Degenerate Evolution, the Evolution of Civil Law, the 
Perpetual Evolution of Law and what is perhaps the most modern and sug- 
gestive of all of these admirable contributions, a paper by Prof. John H. 
Wigtnore on "Planetary Theory of the Law's Evolution," which relates the 
science of law to the other sciences and lays emphasis on the great funda- 
mental fact of the close inter-relation between all the phenomena of life, the 
complexity of whose interaction is compared by the writer most ingeniously to 
the complexity of the system of forces under which our planetary system is 
driven on its infinite path through space toward an infinitely distant goal. 
In reading this and other chapters in this part, notably those of Professor 
Ward and Herbert Spencer and Professor Picard, one feels that after a long 
and torturous journey, a peak has been reached from which something like a 
comprehensive survey of legal phenomena may be obtained, but that there 
are higher reaches toward which the investigator must now be prepared to 
struggle. 

Every law student should consider his legal education forever unfinished 
and especially so if he has failed to devote some time, taken if necessary 
from the severely practical and exacting duties of professional life, to the 
consideration of that field of legal thought which is presented in these three 
splendid volumes, for the production of which Messrs. Kocourek and Wig- 
more deserve our most grateful appreciation and upon the publication of 
which Messrs. Little, Brown & Company, of Boston, are to be congratulated. 

David Werner Amram. 



A History of Continental Criminal Law. By Carl Ludwig Von Bar and 
others. Translated by Thomas S. Bell and others, with an editorial 
preface by John H. Wigmore and introductions by William Renwick 
Riddell and Edwin R. Keedy. Boston: Little, Brown & Company. Pp 
lvi, 561. Price, $4 net. 

No part of this fine book exceeds in interest the chapter given in an 
appendix on pages 497-547, containing Professor Von Bar's theory- of punish- 
ment for crime. After reviewing the accepted theories, both absolute and 
relative, he finds them all unsatisfactory and offers as a substitute the theory 
that criminal law is in effect a public disapproval of an act offensive to the 
moral sense of the community. He points out that the real sanction is neither 
retribution nor deterrence nor reformation and that whatever its secondary 
effects may be, the primary purpose of punishment is active and public dis- 
approval of the act of the criminal. Read in the light of this theory, the 
history of criminal law assumes a consistency which the application of any 
of the other theories fails to produce. 

Professor Von Bar's observations on such varied topics as the relation 
of Christian ethics to criminal law, the indeterminate sentence, private prose- 
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cution, the relation of the degree of punishment to the crime, the problem of 
expediency and justice in punishment, the relation of crime and tort, the 
violation of police regulations, etc., satisfy the reader not only because of 
the author's keen insight and practical judgment, but because of the philo- 
sophic consistency which results from the application of his theory to the 
consideration of these varied topics and aspects of criminal law. No one 
who is interested in the criminal law and its development can afford to ignore 
this splendid contribution of Professor Von Bar to the science of the subject. 

This volume is the sixth in the Continental Legal History Series pub- 
lished under the auspices of the Association of American Law Schools. It 
is divided into two parts, Part I being a general history of the criminal law, 
Part II the history of the theories of criminal law. In the first part, the 
emphasis, as might be expected from the nationality of the author, is laid 
especially on the development of Germanic law. The Roman law and the 
Mediaeval Church law are given some consideration. The French law and 
the laws of Scandinavia, of Switzerland, the Netherlands, Belgium and 
Austria are likewise touched upon and the history of the criminal law of 
all other European countries is practically ignored. The criminal law of the 
British Isles has been amply treated elsewhere. The criminal law of Italy is 
treated in another volume of this series, namely, volume 8 on the History of 
Italian Law, by Carlo Calisse. The criminal law of Spain has been omitted 
because, according to the editorial preface, no history of Spanish criminal 
law has been published, not even as part of a work in general history, except 
DuBoys' History of Criminal Law in Spain, published in French in 1872, 
which is of the older type and unsuitable for the present work. Presumably 
the same is true of the criminal law of Portugal, although we are not 
informed as to the present state of its bibliography. No reference is made 
to the criminal law of Modern Greece or of the Balkan States and the omis- 
sion, of all reference to the criminal law of Russia is difficult to explain. 
However, it is not the function of criticism so much to point out omissions 
as to appraise that which has been done, and one may speak with something 
like enthusiasm of the present work. A comparison of this with the earlier 
books, full of learning, choked with detail but without an historical back- 
ground or uninspired by a philosophy of legal development cannot fail to 
assign to Professor Von Bar a place in the first rank of legal historians. 
The Anglo-American lawyer naturally thinks of Stephens' History of the 
English Criminal Law, which, as pointed out by Professor Wigmore, read 
together with Pike's History of Crime in England, presents an account such 
as no other single country possesses except perhaps Italy. It is astonishing 
how much of the literature of the law has become obsolete except as source 
books of fact and theory since the development of the modern school of 
investigators, which in its latest form combines all of the efforts of the 
critical, historical and evolutionary theories fused with the doctrine of the 
most modern moralists in what is coming to be called sociological juris- 
prudence. 

The criminal law is notably yielding to the impulse of the new point of 
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view. There is a marked change not only in the academic but also in the 
public attitude toward crime and criminals. The treatment of crime as a 
disease, for the examination of which psychopathic laboratories have been 
established, the segregation of that class of offenses specially cognizable by 
the Juvenile Courts and supervised by the Probation System, the theory of 
the indeterminate sentence, the establishment, so to speak, of all the comforts 
of home in the prisons and reformatories, the introduction of systems of self- 
government in penal institutions, all these innovations, which would have 
shocked the professional mind of fifty years ago and which are looked upon 
askance by the conservative present-day representatives of the thought of 
that time, mark the channel through which the new thought as to crime and 
penalty is flowing. Professor Von Bar finds it impossible to agree with 
much of this new thought. He looks upon the indeterminate sentence as "a 
foolish modern movement" as a result of which the judicial sentence loses 
its influence because the crime results not in a definite punishment being the 
fixed mark of public disapproval, but penalty is dependent upon discretion 
of officials not manifest to the public and not publicly verifiable. It seems to 
me that it is not at all necessary for the purpose of Professor Von Bar's 
theory that the indeterminate sentence should be abolished. Public disapproval 
expresses itself in conviction and sentence and the relation of the crime to 
the length and character of the sentence may well be left to a certain extent 
to judicial character and official discretion. 

In his general history of the criminal law, Professor Von Bar first con- 
siders the Roman and German elements which were fused in the later Ger- 
manic criminal law, notwithstanding the fact that the principles of the Roman 
law were fundamentally different from those of the Germanic law. Accord- 
ing to the Roman conception, the individual has no rights which the State is 
bound to respect, whereas, according to the Germanic conception, personal 
rights follow the German individual everywhere and his rights as against the 
State are based on an ideal of which contract and statute are merely the 
expression. Decrees derogatory of the individual rights are null and void. 
The predominance of the Roman theory in the modern German State seems 
to be one of its notable characteristics. Following the consideration of the 
Roman and early Germanic elements, Professor Von Bar traces the change 
made during the Middle Ages through the influence of the power of the 
Church, its right of asylum and its use of the penalty of excommunication. 
In discussing the ideal of divine justice, he points out that the Church 
favored the infliction of severe punishment notwithstanding its doctrine of 
love and mercy by referring to the Mosaic criminal law of retaliation as a 
direct divine command intended for the secular authorities and not for the 
Church. Of course, in so doing, the Church overlooked the fact that the 
Mosaic law had among its own followers been long superseded by a much 
more humane Talmudic law and that it was logically indefensible to assume 
that a general command of the biblical law should bind the State and not the 
Church. But as a result of this theory, the Church looked on complacently 
while justice was being administered by the secular authorities with ruthless 
fanaticism, since the latter were relieved of all doubts as to their own infalli- 
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bility. Criminal justice was gruesome and bloody, but it enjoyed the universal 
approval of churchmen as well as laymen, since it was believed to be part of 
the divine order of things. Thus Professor Von Bar concludes that "the 
influence of the Church is responsible for that dominant aim (often extrava- 
gant) in later practice and legislation to make men moral, resulting in meas- 
ures of moral police grossly overstepping the appropriate limitations of State 
interference. The idea of an external power like the Church intruding upon 
the moral life of the individual, observing, protecting and punishing, had 
become familiar. What had earlier been done by the Church became later 
the province of the police power of the city or State. Thus the Church laid 
the foundations for the later omnipotence of the State." Notwithstanding 
these unwholesome influences on the criminal law, Professor Von Bar points 
out that the Church made one permanent service to the German peoples by 
upholding the idea of an absolute objective law superior to all individual 
rights and, on the other hand, a better valuation of the subjective side of 
crime, of individual guilt. The one aspect signified the equality of all before 
the law ; the other implied the idea of reformation, that the punishment would 
benefit the offender. And Professor Von' Bar concludes that "to the Church 
in the main we owe our thanks for these elements which, although only sec- 
ondary, are nevertheless very important." It is impossible, within the limits 
of this review, to follow Professor Von Bar in tracing the further history of 
the criminal law to modern times. The book is most earnestly recommended 
to the reader in search of this information. 

The second part of the book deals with the history of the theories of 
criminal law, many of which seem, judged from our point of view, fantastic 
and even grotesque, but it must always be remembered that theory at any 
time represents the effort to account for the reason for things in the light of 
current knowledge, and it is to the imperfections of the science of an earlier 
day that we must look for the insufficiency of its theory. Occasionally a 
philosophic genius may, in spite of the limitations of knowledge, by a tran- 
scendent mental effort or extraordinary spiritual insight evolve a theory out 
of harmony with the science of his day, but acceptable to the world of a 
later time. Among the great theorists of modern times Professor Von Bar 
finds in Hugo Grotius not only the founder of modern international law, but 
also the propounder of the first modern theory of criminal jurisprudence. 
In tracing the history of criminal theory from Grotius to modern times, 
Professor Von Bar unconsciously adopts the thought that the philosopher's 
theory in effect reflects the circumstances of his own life. This is especially 
brought out in his consideration of the influence of Spinoza's life upon his 
work. 

Professor Wigmore, in an editorial paragraph on pages 404-495, refers 
to Doctor Quiros' book, Modern Theories of Criminology, published in 
Modern Criminal Science Series, 191 1, as supplementing the work of Pro- 
fessor Von Bar and tracing the progress of criminal theory from 1880, when 
Von Bar's history ends, to the date of the publication of Doctor Quiros' book. 

David Werner Amram. 



